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ACTION: Interimrule with request for comments.

SUVWWARY: This rule renoves the annual nunerical cap on the nunber of
Mexi can professi onal adm ssions under the North Anerican Free Trade
Agreenment (NAFTA). This rule also elimnates the associ ated requirenent
of a petition for a Mexican-based NAFTA professional and the
correspondi ng | abor condition application. These changes to the

regul ations are consistent with the NAFTA' s requirenent that the annual
nunerical cap and petition provisions for Mexican professionals sunset
by January 1, 2004. Note that on March 1, 2003, the Inmm gration and

Nat ural i zation Service (Service) transferred fromthe Departnent of
Justice to the Departnent of Honel and Security (the Departnent)
pursuant to the Honmel and Security Act of 2002, Public Law 107-296.
Accordingly, the Service's adjudication function transferred to the
Bureau of G tizenship and Inmmgration Services (BCI'S) of the

Depart nent .

DATES: Effective date. This interimrule is effective on January 1,
2004.

Comment date. Witten comments nust be submitted on or before My
10, 2004.

ADDRESSES: Pl ease submt witten coments to the Director, Regulations
and Forns Services Division, Departnent of Honeland Security, 425 |
Street, NW, Room 4034, Washi ngton, DC 20536. To ensure proper
handl i ng, please reference CI'S No. 2266-03 on your correspondence.
Comments may al so be submtted electronically to the Departnent at
rfs.regs. @hs. gov. Wien submtting coments electronically, you nust

i nclude CI'S No. 2266-03 in the subject box so that the comments can be
el ectronically routed to the appropriate office for review Coments
may be inspected at the above address by calling (202) 514-3291 to
arrange for an appoi ntnent.

FOR FURTHER | NFORMATI ON CONTACT: Craig Howi e, Staff Oficer, Business
and Trade Services Branch, Program and Regul ati ons Devel opnent, Bureau
of Citizenship and Inmmgration Services, Departnent of Honel and
Security, 425 1 Street, NW, ULLICO -3rd Fl oor, Washi ngton, DC 20536,

t el ephone (202) 514-3228.

SUPPLEMENTARY | NFORMATI ON:
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VWhat |s the NAFTA?

On Decenber 17, 1992, The United States, Canada and Mexi co signed
the North American Free Trade Agreenent (NAFTA). The NAFTA entered into
force on January 1, 1994, creating one of the largest trade areas in
the world. Under the terns of the agreenent, NAFTA allows for the
tenporary entry of qualified businesspersons fromeach of the parties
to the agreenent. Chapter 16 of the NAFTA is entitled A Tenporary Entry
of Busi ness Persons, and in addition to reflecting the preferenti al
trading relationship between the parties to the agreenent, it reflects
t he nmenber nations' desire to facilitate tenporary entry on a
reci procal basis. It also establishes procedures for tenporary entry,
addresses the need to ensure border security and seeks to protect the
donestic | abor force in the nenber nations.

Chapter 16 of the NAFTA and Annex 1603 to Article 1603 of the NAFTA
establ i shed four categories of businesspersons to be allowed tenporary
entry into the territory of another NAFTA party. The four categories
are: (1) Business visitors; (2) traders and investors; (3) intra-
conpany transferees; and (4) professionals.

Busi ness visitors under the NAFTA are admtted to the United States
under the B-1 nonimm grant classification (section 101(a)(15)(B) of the
| mm gration and Nationality Act (Act)). A business visitor is a
busi nessperson from anot her NAFTA party who seeks to engage in an
occupation or profession with one of the seven categories of business
activities listed in Appendi x 1603. A. 1. The seven categories of
busi ness activities listed in Appendi x 1603. A. 1 represent a conplete
busi ness cycle and include: (1) Research and Design; (2) G owh,
Manuf act ure and Production; (3) Marketing; (4) Sales; (5) D stribution;
(6) After-Sales Service; and (7) General Service.

Traders and investors are admtted to the United States under the
E-1 and E-2 noni mm grant categories, respectively, under section
101(a) (15)(E) of the Act. Atrader is an alien in the United States
admtted soley to carry on trade of a substantial nature principally
between the United States and the country of the alien's nationality.
An investor is an alien who has invested or is actively in the process
of investing a substantial anount of capital in a bona fide enterprise
in the United States.

I ntra-conpany transferees are admtted to the United States under
the L-1 nonimm grant classification (section 101(a)(15)(L) of the Act).
An intra-conpany transferee is an alien who, wthin 3 years precedi ng
the time of his or her application for adm ssion into the United
States, has been enpl oyed abroad continuously for 1 year by a firmor
corporation or other legal entity or parent, branch, affiliate, or
subsi di ary, and who seeks to enter the United States tenporarily to
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render his or her services to a branch of the sane enpl oyer or as
parent, affiliate, or subsidiary thereof in a capacity that is
manageri al, executive, or involves specialized know edge.

Pr of essi onal s under the NAFTA are admtted to the United States as
Trade NAFTA (TN) noni mm grant aliens under section 214(e) of the Act.

What Is a TN Noni mm grant Alien?

A TN nonimm grant alien is a citizen of Canada or Mexico who seeks
adm ssion to the United States, under the provisions of Section D of
Annex 1603 of the NAFTA, to engage in business activities at a
prof essional |evel as provided for in such annex. The NAFTA parties
have agreed that 63 occupations qualify as professions. These
occupations are listed in the Appendi x 1603.D.1 to Annex 1603 to the
NAFTA found in 8 CFR 214.6(c). The list contains the only professions
in

[ [ Page 11288]]

whi ch an alien can engage in and obtain adm ssion to the United States
as a TN noni nm grant ali en.

What Changes Are Noted in This Rul e?

Appendi x 1603.D. 4 of the NAFTA, reflected in section 214(e)(4) and
(5) of the Act, establishes an annual nunerical ceiling of 5,500 on
Mexi can TN admi ssions. In order to accurately adm nister this cap, the
Departnent has required the filing of Form|I-129, Petition for Alien
Wrker. This rule elimnates the annual nunerical cap for citizens of
Mexi co seeking a visa and adm ssion as a TN noni nm grant. Because this
rule reflects the elimnation of the nunerical cap (as required by the
provi sions of the NAFTA), it will also elimnate the petition
requi rement, which has allowed the Departnent to nmanage the nuneri cal
limt. One requirenent associated with the filing of the Form1-129
petition was the requirenent of a certified | abor condition application
(LCA). Because the nunerical cap is elimnated, these associated
requi rements are al so elimnated.

What |s the Current Process Used by Mexican Citizens Seeking TN Status?
Currently, a citizen of Mexico seeking to cone to the U S. as a TN
noni mm grant must have had submitted to the Departnent, on his or her

behal f, a Form1-129, Petition for Nonimmgrant Worker. In order to
properly file FormI1-129 with the Departnent, an LCA nust first be
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certified by the Departnent of Labor (DOL). Upon approval of the
petition by the Departnment, the Mexican citizen nust then apply to the
United States Departnent of State (DOS) for a visa.

How W1l the Process Used by Mexican G tizens Seeking TN Status Change?

This rule elimnates the petition and LCA requirenent. Rather than
make application to the DOL and the Departnent, a Mexican citizen
wi shing to conme to the U.S. in TN classification nust apply directly to
the DOS for a visa. DOS will adjudicate the alien's eligibility for TN
classification, and upon approval and issuance of a visa the alien may
apply for admssion to the United States. Wile the Departnment wll no
| onger collect a fee associated with the filing of Form1-129 since it
Is no longer required, the DOS may coll ect fees prescribed by their
Secretary as consistent with the NAFTA.

Wiy Are These Changes Bei ng Made?

At the tinme the NAFTA was negoti ated, the agreenent inposed the
addi tional controls of the cap, petition, and LCA requirenment on
citizens of Mexico for a tenporary period. In this case, the additional
controls were put into place for 10 years. (These additional controls
were not inposed on Canadian citizens.) Since the 10-year period wl|
end on January 1, 2004, the Departnment wll fulfill its obligations
under the NAFTA by elimnating these requirenents fromits regul ati ons.

Wl |l Extension Requests and Requests for a Change of Enployer Continue
To Require a Form|I1-129 Petition and LCA?

As is currently the case, requests for an extension of stay and
requests to add or change enpl oyers nust be submtted on Form|-129.
However, no LCA wll be required in order to obtain an extension. It
shoul d be noted that the extension request made on FormI-129 is not a
petition for status within the neaning of section 214(c)(1) of the Act
and does not confer any of the appeal rights nornmally associated with a
petition. Form1-129 is required to obtain an extension of stay. The
Form1-129 in the context of an application for extension of stay is
nmerely the vehicle by which the Departnent collects the information
needed to make a determ nation on the extension application. Under 8
CFR 214.1(c)(5), there is no appeal of a denial of an application for
ext ensi on of stay.

Must a Mexican TN Applicant for Adm ssion Cbtain a Visa?
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Yes. The consular office will nmake a determ nation as to whet her
the alien is eligible for the TN classification and issuance of visa.
This determ nation replaces the fornmer role of the Departnent in
adj udi cating the Form1-129 petition. Because the NAFTA does not change
the requirenent of a valid visa for a citizen of Mexico, this rule
retains the existing requirenent of a valid passport for Mexican TN s.

Request for Comments

The Departnent of Honel and Security is seeking public coment
regarding this interimrule. In particular, the Departnent is
interested in comments addressing the [ifting of the petition and | abor
certification requirenments for Mexican citizens desiring TN status in
the United States.

Good Cause Exception

The Departnent's inplenentation of this rule as an interimrule,
Wi th provisions for post-pronul gation public coments, is based on the
" good cause'' exceptions found at 5 U S.C. 553(b)(B) and (d)(3). The
reasons and necessity for the pronmulgation of this rule on January 1,
2004, are as follows: This rule is necessary to ensure that the
Departnent is in conpliance with the requirenents placed upon the
signatory nations that are parties to the NAFTA. As previously noted in
this interimrule, the NAFTA requires the lifting of the annual cap of
5,500 Mexican TN professionals no |longer than 10 years after the date
t he NAFTA becane effective. Therefore, regardl ess of whether the
Departnment pronul gates regul ati ons, the annual cap of Mexican TN
prof essionals will sunset on January 1, 2004. By elimnating the cap
and petition requirenents now, the Executive Branch of the Federal
Governnment will be in conpliance with this requirenent nade by the
NAFTA.

Adoption of this rule as an interimrul e acknow edges the
| nportance of equal treatnent for both the Canadi an and Mexi can

governnents. In addition, the provisions of this interimrule will not
have a negative affect on any qualified Mexican citizen seeking TN
status, nor will it affect the qualified United States enpl oyer. The

rule will elimnate one portion of the adm nistrative process by which
a qualified Mexican citizen may obtain TN status.

Accordi ngly, the Departnent believes that advance public notice and
comrent of this regulation is inpracticable and contrary to the public
i nterest. Therefore, there is good cause under 5 U S. C. 553(b) and (d)
for dispensing with the requirenents of prior notice and to make this
rule effective on January 1, 2004.
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Regul atory Flexibility Act

| have reviewed this rule, in accordance with the Regul atory
Flexibility Act (5 U S.C. 605(b)) and, by approving it, | certify that
this rule will not have a significant econonm c inpact on a substanti al
nunber of small entities. This rule affects only TN noni nm gr ant
i ndi vi dual s. These noninm grants are not considered small entities as
that termis defined in 5 U S. C 601(6). This rule also affects U. S.
enpl oyers of TN noni nm grants, but does not create any new econonic or
procedural burdens for those entities. Although sone petitioning
busi nesses may be consi dered small businesses, this rule nerely
sinplifies applicable procedures and elimnates certain filing
requirenents that in all likelihood will have a positive inpact.

Unf unded Mandat es Reform Act of 1995

This rule will not result in the expenditure by State, |ocal and
tribal governnents, in the aggregate, or by the private sector, of $100
mllion or nore

[ [ Page 11289]]

I n any one-year, and it wll not significantly or uniquely affect small
governnents. Therefore, no actions were deenmed necessary under the
provi sions of the Unfunded Mandates Reform Act of 1995.

Smal | Busi ness Regul atory Enforcenent Fairness Act of 1996

This rule is not a mgjor rule as defined by section 804 of the
Smal | Busi ness Regul atory Enforcenent Act of 1996. This rule wll not
result in an annual effect on the econony of $100 mllion or nore; a
maj or increase in costs or prices; or significant adverse effects on
conpetition, enploynent, investnent, productivity, innovation, or on
the ability of United States-based conpanies to conpete wth foreign-
based conpanies in donmestic and export markets.

Executi ve Order 12866

This rule is considered by the Departnent of Honel and Security to
be a " “significant regulatory action'' under Executive O der 12866,
section 3(f), Regulatory Planning and Review. Accordingly, this rule
has been submtted to the Ofice of Managenent and Budget (OVB) for
revi ew,

http://a257.9.akamaitech.net/7/257/2422/14mar20010800/edocket.access.gpo.gov/2004/04-5324.htm (7 of 12)4/26/2004 11:11:09 AM



FR Doc 04-5324

In particular, the Departnment has assessed both the costs and
benefits of this rule as required by Executive Order 12866, section
1(b)(6) and has nade a reasoned determ nation that the benefits of this
regul ation justify its costs. Briefly, that assessnent is as follows.
This rule elimnates the nunerical cap on TN adm ssions and el i m nates
certain filing requirenents. This will elimnate the tinme and expense
associated with these forns, and will also reduce the processing and
waiting tinmes associated with obtaining TN cl assification.

Executive Order 13132

This rule will not have substantial direct effects on the States,
on the rel ationship between the National Governnent and the States, or
on the distribution of power and responsibilities anong the various
| evel s of governnent. Therefore, in accordance with section 6 of
Executive Order 13132, it is determned that this rule does not have
sufficient federalisminplications to warrant the preparation of a
federalismsunmmary i npact statenent.

Executive Order 12988 Civil Justice Reform

This rule neets the applicable standards set forth in sections
3(a) and 3(b)(2) of Executive Order 12988.

Paperwor k Reducti on Act

Under the Paperwork Reduction Act of 1995, Public Law 104-13, all
Departnents are required to submt to the Ofice of Managenent and
Budget (OwB), for review and approval, any reporting or recordkeeping
requi rements inherent in a rule. This rule does not inpose any new
reporting or recordkeeping requirenents under the Paperwork Reduction
Act .

Li st of Subjects in 8 CFR Part 214

Adm ni strative practice and procedure, Aliens, Enploynent,
Reporting and recordkeepi ng requirenents.

0
Accordingly, part 214 of chapter | of title 8 of the Code of Federal
Regul ati ons is anended as foll ows:

PART 214--NONI MM GRANT CLASSES
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0
1. The authority citation for part 214 continues to read as foll ows:

Authority: 8 U S. C. 1101, 1102, 1103, 1182, 1184, 1186a, 1187,
1221, 1281, 1282, 1301-1305 and 1372; sec. 643, Pub. L. 104-208, 110
Stat. 3009-708; section 141 of the Conpacts of Free Association with
the Federated States of M cronesia and the Republic of the Marshall

| sl ands, and with the Governnent of Palau, 48 U S. C. 1901 note, and
1931 note, respectively; 8 CFR part 2.

Section 214.6 is anended by:

Revi si ng the section headi ng;
Revi si ng paragraph (d);

Revi si ng paragraph (e);

Renovi ng and reserving paragraph (f);
Revi si ng paragraph (h);

Revi si ng paragraph (i); and

Renovi ng paragraph (1).
The revisions read as fol |l ows:

Sec. 214.6 Citizens of Canada or Mexico seeking tenporary entry under
NAFTA to engage in business activities at a professional |evel.

* * * * %

(d) Cassification of citizens of Canada or Mexico as TN

prof essi onal s under the NAFTA--(1) Citizens of Mexico. A citizen of
Mexi co who seeks tenporary entry as a business person to engage in
busi ness activities at a professional level may be admtted to the
United States in accordance with NAFTA upon presentation of a valid
passport and valid TN noninmm grant visa at a United States Cl ass A
port-of-entry, at a United States airport handling international
traffic, or at a United States pre-clearance/pre-flight station.

(2) Gtizens of Canada. A citizen of Canada seeking tenporary entry
as a business person to engage in business activities at a professional
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| evel shall make application for adm ssion wth a Departnent officer at
the United States Class A port-of-entry, at a United States airport
handling international traffic, or at a United States pre-clearance/
pre-flight station.

(3) Docunentation. Upon application for a visa at a United States
consular office, or, in the case of a citizen of Canada naking
application for adm ssion at a port-of-entry, an applicant under this
section shall present the foll ow ng:

(i) Proof of citizenship. A Mexican citizen applying for adm ssion
as a TN noni nm grant nust establish such citizenship by presenting a
val id passport. Canadian citizens, while not required to present a
val id passport for adm ssion unless traveling fromoutside the Western
hem sphere, nust establish Canadi an citizenship.

(i1) Docunentation denonstrating engagenent in business activities
at a professional |evel and denonstrating professional qualifications.
The applicant nust present docunentation sufficient to satisfy the
consul ar officer (in the case of a Mexican citizen) or the Departnent
officer (in the case of a Canadian citizen) that the applicant is
seeking entry to the United States to engage in business activities for
a United States enpl oyer(s) or entity(ies) at a professional |evel, and
that the applicant neets the criteria to performat such a professional
| evel . This docunentation may be in the formof a letter fromthe
prospective enployer(s) in the United States or fromthe foreign
enpl oyer, and nust be supported by diplonas, degrees or nenbership in a
prof essi onal organi zati on. Degrees received by the applicant from an
educational institution not |ocated within Canada, Mexico, or the
United States nust be acconpani ed by an evaluation by a reliable
credentials eval uation service which specializes in evaluating foreign
educational credentials. The docunentation shall fully affirm

(A) The Appendi x 1603.D.1 profession of the applicant;

(B) A description of the professional activities, including a brief
summary of daily job duties, if appropriate, in which the applicant
will engage in for the United States enployer/entity;

(C The anticipated | ength of stay;

(D The educational qualifications or appropriate credentials which
denonstrate that the Canadi an or Mexican citizen has professional |evel
status; and

(E) The arrangenents for remuneration for services to be rendered.

[ [ Page 11290]]
(e) Procedures for adm ssion for a citizen of Canada or Mexico--A

citizen of Canada or Mexico who qualifies for adm ssion under this
section shall be provided confirm ng docunentation (Forml-94) and
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shall be admtted under the classification synbol TN for a period not
to exceed one year. Form1-94 shall bear the legend "~ "nultiple entry'".
The fee prescribed under 8 CFR 103.7(b) (1) shall be remtted by
Canadi an Citizens upon adnmission to the United States pursuant to the
terns and conditions of the NAFTA. Upon remttance of the prescribed
fee, the TN applicant for adm ssion shall be provided a Departnent-
| ssued recei pt (Form G 211, Form G 711, or Form1-797).

(f) Reserved.
*x * * % *

(h) Extension of stay--(1) Filing at the service center. The United
States enployer of a citizen of Canada or Mexico in TN status or a
United States entity, in the case of a citizen of Canada or Mexico in
TN status who has a foreign enployer, may request an extension of stay
by filing Form1-129 with the prescribed fee noted at 8 CFR
103.7(b) (1), with the Nebraska Service Center. The beneficiary nmust be
physically present in the United States at the tinme of the filing of
t he extension of stay. If the alien is required to | eave the United
States for any reasons while the extension request is pending, the
petitioner, in the case of a Mexican citizen TN beneficiary, my
request the director to cable notification of approval to the consul ar
of fi ce abroad where the Mexican TN beneficiary will apply for a visa.
In the case of a Canadian TN beneficiary, the petitioner nmay request
the director to cable notification of approval of the application to
the port-of-entry where the Canadi an TN beneficiary wll apply for
adm ssion to the United States. |If approved, an extension of stay may
be authorized for up to one year. There is no specific limt on the
total period of tine an alien may remain in TN status.

(2) Readm ssion at the border. Nothing in paragraph (h)(1) of this
section shall preclude a citizen of Canada or Mexi co who has previously
been in the United States in TN status from appl ying for adm ssion for
a period of tine that extends beyond the date of his or her original
termof adm ssion at any United States port-of-entry. The application
for adm ssion shall be supported by a new letter fromthe United States
enpl oyer or the foreign enployer, in the case of a citizen of Canada
who is providing prearranged services to a United States entity, which
neets the requirenents of paragraph (e) of this section. The fee
prescri bed under 8 CFR 103.7(b)(1) shall be remtted by Canadi an
citizens upon adm ssion to the United states pursuant to the terns and
conditions of the NAFTA. Citizens of Mexico nust present a valid
passport and noni mm grant TN vi sa when applying for readm ssion, as
outlined in paragraph (d)(1) of this section.

(i) Request for change or addition of United States enpl oyers--(1)
Filing at the service center. A citizen of Canada or Mexico admtted
into the United States as a TN noni nm grant who seeks to change or add
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a United States enployer during the period of adm ssion nust have the
new enpl oyer file a Form1-129 with appropriate supporting
docunentation, including a letter fromthe new enpl oyer describing the
services to be perforned, the tinme needed to render such services, and
the terns of remuneration for services. Enploynent with a different or
with an additional enployer is not authorized prior to Departnent
approval of the request.

(2) Readmi ssion at the border. Nothing in paragraph (i)(1) of those
section precludes a citizen of Canada or Mexico from applying for
readm ssion to the United States for the purpose of presenting
docunentation froma different or additional United States or foreign
enpl oyer. Such docunentation shall neet the requirenents prescribed in
paragraph (d) of this section. The fee prescribed under 8 CFR
103. 7(b) (1) shall be remtted by Canadian citizens upon adm ssion to
the United States pursuant to the terns and conditions of the NAFTA.
Citizens of Mexico may present docunentation froma different or
additional United States or foreign enployer to a consular officer as
evi dence in support of a new noninmm grant TN vi sa application.

(3) No action shall be required on the part of a citizen of Canada
or Mexico in TN status who is transferred to another |ocation by the
sane United States enployer to performthe sane services. Such an
acceptabl e transfer would be to a branch or office of the enployer. In
a case of a transfer to a separately incorporated subsidiary or
affiliate, the requirenments of paragraphs (i)(1) and (i)(2) of this
section wll apply.

Dat ed: March 3, 2004.
Tom Ri dge,
Secretary of Honel and Security.
[ FR Doc. 04-5324 Filed 3-9-04; 8:45 an

Bl LLI NG CODE 4410-10-M
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