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[ Federal Register: February 25, 2004 (Volunme 69, Nunber 37)]

[ Noti ces]

[ Page 8675-8676]

From the Federal Register Online via GPO Access [wai S. access. gpo. gov]
[ DOCI D: f r 25f e04- 95]

DEPARTMENT OF HOVELAND SECURI TY
Bureau of Citizenship and Imm gration Services

[CI'S No. 2308-03]

| nformati on Regarding the H 1B Nunerical Limtation for Fisca
Year 2004

AGENCY: Bureau of Citizenship and Inm gration Services, Departnent of
Honel and Security.

ACTI ON: Noti ce.

SUVMARY: This notice explains how the Departnent of Honel and Security
(DHS), Bureau of Citizenship and Inmgration Services (CIS) wl
process H 1B petitions for new enploynent for the renmai nder of Fiscal
Year (FY) 2004 now that it is clear that the demand for H 1B workers
w ll exceed the statutory nunerical |limt (the cap) for H 1B petitions
for FY 2004. This notice is published so that the public wll

under stand the procedure for processing H 1B petitions now that the
cap

I's reached, as this procedure nmay affect the hiring decisions of sone
prospective H 1B petitioners. These procedures are intended to
mnimze

confusi on and burden to enployers who use the H 1B program

DATES:. This notice is effective February 25, 2004.

FOR FURTHER | NFORMATI ON CONTACT: Kevin J. Cunmm ngs, Business and Trade
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Servi ces Branch/ Program and Regul ati on Devel opnent, Bureau of
Ctizenship and Imm gration Services, Departnent of Honel and Security,
425 | Street, NW, ULLB 3rd Floor, Washi ngton, DC 20536, tel ephone
(202) 305-3175.

SUPPLEMENTARY | NFORVMATI ON:
Who Is an H 1B Noni mm grant ?

An H 1B nonimm grant is an alien enployed in a specialty
occupati on
or as a fashion nodel of distinguished nerit and ability. A specialty
occupation is an occupation that requires theoretical and practi cal
application of a body of specialized know edge and attai nnent of a
bachel or's or higher degree in the specific specialty as a m ninum for
adm ssion into the United States.

What |Is the Cap or Nunerical Limtation on the H 1B Noni mm grant
Cl assification?

Section 214(g) of the Immgration and Nationality Act (Act)
provides that the total nunber of aliens who may be issued H 1B visas
or otherw se granted H 1B status during FY 2004 may not exceed 65, 000.
I n accordance with the Free Trade Agreenents (FTA) for Chile and
Si ngapore, as approved by Congress in Public Laws 108-77 and 108- 78,
respectively, a total of 1,400 of the 65,000 H 1B nunbers are reserved
for H1B1 nonimm grants from Chile and 5,400 of the 65,000 nunbers are
reserved for H 1B1 noninm grants from Singapore. This effectively
reduces the overall nunber of H 1B nunbers that may be used prior to
Sept enber 30, 2004, to 58, 200. Under the FTA | egislation, however, any
unused H 1Bl nunbers set aside for aliens fromChile and Si ngapore
Wil |
be made avail abl e between October 1, 2004, and Novenber 15, 2004.
There
now appears to be a sufficient nunber of H 1B petitions pending at the
ClIS Service Centers to reach the adjusted cap for FY 2004. Therefore,
as of February 18, 2004, and until April 1, 2004, the QS wll return
any petitions requesting an enploynent start date prior to October 1,
2004.

What |Is the Effect of This Notice?

This notice explains the CI'S procedure for processing H 1B
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petitions for new enpl oynent, which are subject to the H 1B cap, and
filed by enployers seeking to enploy H 1B aliens on or before

Sept enber

30, 2004.

Does This Procedure Apply to AIl H 1B Petitions Filed for FY 20047

No. The procedure described in this notice relates only to H 1B
petitions filed for beneficiaries who are subject to the nuneri cal
limtations and will be engaged in "~ "new enploynent,'' to commence on
or before Septenber 30, 2004. A petition for new enpl oynent includes a
petition where the alien beneficiary is outside the United States when
the H 1B petition is approved or where the alien is already in the
United States in another status and is seeking H 1B status, either
t hrough a change of nonimm grant status fromwthin the United States
or a notice to the Consulate of the eligibility for the new status.

Petitions for beneficiaries exenpt fromthe H 1B nuneri cal
limtations, anended petitions, and petitions for extension of stay
are
not affected by this procedure because these petitions do not count
agai nst the cap. Likew se, petitions for aliens in the United States
who already hold H 1B status, i.e., petitions filed on behalf of an H
1B alien by a new or additional enployer, are also not affected by
this
procedure. This procedure does not relate to petitions filed before
Cct ober 1, 2004, for enploynent to commence on or after COctober 1,
2004.

What |Is the CI'S Procedure for Processing H 1B Petitions for New
Enpl oynent During the Remai nder of FY 20047?

This notice inforns the public that there are a sufficient nunber
of H 1B petitions pending at CI'S Service Centers to reach the cap of
58,200 for FY 2004. As of February 18, 2004, the S wll not accept
for adjudication any H 1B petition for new enpl oynent containing a
request for a work start date prior to Cctober 1, 2004. Petitions
filed
after February 17, 2004, will be returned (along with the filing fee
and, if applicable, the prem um processing fee) to the petitioner
according to 8 CFR 214.2(h)(8)(ii)(E). In accordance with existing
regul ati ons, such petitioners may refile those petitions with a new
starting date of Cctober 1, 2004, or later.

Cl S has established how many H 1B petitions are pending and w ||
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i kely count towards the FY2004 statutory limt. CS wll adjudicate

all petitions in the pipeline. S wll adjudicate cases in the order
in which they are received. CIS is not suspending prem um processi ng
and normal rules applicable to those cases still apply.

How Shoul d a Petitioner Notify CS That It Wshes To Wthdraw a
Petition?

|f a petitioner wshes to withdraw a pending H 1B petition or an
approved H 1B petition for new enpl oynent, the petitioner should send
a
w t hdrawal request to the CI'S Service Center where the petition is
pendi ng or was filed and approved. The request should be signed by the
petitioner or an authorized representative and include the filing
recei pt nunber and the nanmes of both the petitioner and beneficiary.

[[ Page 8676] ]

Does This Process Apply to H 1B Petitions Filed for Enploynent to
Commence on or After COctober 1, 20047?

No. Those petitions are not affected by the procedures descri bed
in
this notice and wll be adjudicated in the normal fashion, regardl ess
of whether they are filed after this year's cap is reached.
Petitioners
are rem nded that, pursuant to 8 CFR part 214.2(h)(9)(i)(B), petitions
for H 1B classification nmay not be filed or approved nore than six
nmonths prior to the requested enpl oynent start date. Therefore,
petitions filing for work to comence on Cctober 1, 2004, should not
be
filed prior to April 1, 2004. H 1B petitions filed for enploynent to
commence on or after October 1, 2004, will be counted, if otherw se
char geabl e agai nst the annual H 1B cap, against the FY 2005 nuneri cal
cap.

How WIl C'S Treat H 1B Petitions That Are Revoked for Any Reason
O her
Than Fraud or WIIlful M srepresentation?

For purposes of the annual nunerical limtation, if an H 1B
petition was approved in a prior fiscal year (e.g. FY2000, 2001, 2002,
2003) but revoked in FY2004, that revocation will have no effect on
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t he

FY2004 cap and the nunber will not be restored to the total nunber of

H 1B new petition approvals avail able for the remai nder of FY2004.
However, if an H 1B petition was approved in FY2004 (and the

approval was counted agai nst the FY2004 cap), and the H 1B petition

subsequently is revoked during FY2004 for any reason other than fraud

or willful msrepresentation (e.g. the petitioner goes out of

busi ness), that nunber will be restored to the total nunber of H 1B

petition approvals avail able for the remai nder of FY2004. If the sane

H 1B petition is revoked for any reason other than fraud or wllful

m srepresentation after the end of FY2004, CIS wll not restore the

nunber to the FY2004 cap.

How WIIl CI'S Process H- 1B Petitions That Are Revoked for Fraud or
WIlIlful Msrepresentation?

Section 108 of the Anmerican Conpetitiveness in the Twenty-first
Century Act of 2000, Pub. L. 106-313 (  "AC21''), sets forth the
procedure when an H 1B petition is revoked on the basis of fraud or
W llful msrepresentation. Under AC21, one nunber shall be restored to
the total nunber of H 1B petition approvals available for the fiscal
year during which an H 1B petition is revoked on the basis of fraud or
m srepresentation, regardless of the fiscal year in which the petition
was approved.

How WIl C'S Process H 1B Petitions That Were Originally Denied but
Subsequently Ordered Approved by the Adm nistrative Appeals Ofice or
by a Federal Court?

Cl' S has considered cases currently on appeal in its determ nation
of cases that could count towards the statutory cap. CIS will process
approved petitions in the order that they were originally filed with
CIS or the fornmer INS.

WIl C S Refund a Filing Fee if a Petition Is Wthdrawn or Revoked?

No, CISwll not refund the $130 filing fee when a petition is
revoked or withdrawn. The provisions contained in 8 CFR 103.2(a) (1)
preclude the refunding of filing fees on Form1-129 petitions in these
situations. The CISwIl refund a filing fee only if the refund
request
Is based on CIS error or if the petition is filed subsequent to
February 17, 2004. It should be noted that H 1B cap cases fil ed under
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the prem um processing program are subject to the conditions contained
In this notice.

WIliam Yates,

Acting Director, Bureau of Citizenship and |Imm gration Services.
[ FR Doc. 04-4089 Filed 2-20-04; 11:16 anj
Bl LLI NG CODE 4410-10-P
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