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DEPARTMENT OF HOVELAND SECURI TY
Bureau of Citizenship and Imm gration Services

[CI'S NO. 2313- 04]

| nformati on Regarding the H 2B Nunerical Limtation for Fisca
Year 2004

AGENCY: Bureau of Citizenship and Inm gration Services, Departnent of
Honel and Security.

ACTI ON: Noti ce.

SUVMARY: This notice advises the public that the Departnent of
Honmel and
Security (DHS), Bureau of Citizenship and Immgration Services (CS)

will no |longer accept H 2B petitions for tenporary nonimm grant

wor ker s

for the remai nder of Fiscal Year (FY) 2004 now that it is clear that
the demand for H 2B workers will exceed the statutory nunerical |imt
(the cap) for H 2B petitions for FY 2004. This notice is published so
that the public wll understand the procedures for processing of H 2B

petitions now that CI'S has recei ved enough H 2B petitions to reach the
cap. These procedures are intended to mnim ze confusion and burden to
enpl oyers who use the H 2B program

DATES: This notice is effective March 16, 2004.

FOR FURTHER | NFORMATI ON CONTACT: Kevin J. Cunmm ngs, Business and Trade
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Servi ces Branch/ Program and Regul ati on Devel opnent, Bureau of
Ctizenship and Imm gration Services, Departnent of Honel and Security,
425 | Street, NW, ULLB 3rd Floor, Washi ngton, DC 20536, tel ephone
(202) 305-3175.

SUPPLEMENTARY | NFORVMATI ON:
Who Is an H 2B Noni mm grant ?

Section 101(a) (15 (h)(ii)(b) of the Immgration and Nationality
Act
(Act) describes an H 2B alien as an alien comng tenporarily to the
United States to performtenporary nonagricultural |abor or services.
This definition is reflected at 8 CFR 214.2(h)(1)(ii)(D) and (h)(6)(i).

What |Is the Cap or Nunerical Limtation on the H 2B Noni mm grant
Cl assification?

Section 214(9g)(1)(B) of the Act provides that the total nunber of
aliens who may be issued H 2B visas or otherw se granted H 2B status
during any fiscal year nmay not exceed 66, 000.

What |Is the Effect of This Notice?

This notice advises the public that as of March 10, 2004, CS w |
no | onger accept H- 2B petitions for tenporary noni nm grant workers for
the remai nder of FY 2004. However, CIS will adjudicate petitions
recei ved on or before March 9, 2004 in the order in which they are
recei ved.

Does This Notice Apply to All H 2B Petitions Filed During FY 20047

No. The procedures described in this notice relate only to H 2B
petitions filed for beneficiaries subject to the nunerical limtations
and who will be engaged in tenporary work to commence on or before
Sept enber 30, 2004.

Amendnents to previously approved petitions and petitions for
extension of stay are not affected by this procedure. Likew se,
petitions for aliens who already hold H 2B status, i.e. petitions
filed
on behalf of an H 2B alien by a new or additional enployer are also
not
affected by this procedure. This procedure also does not relate to
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petitions filed before Cctober 1, 2004, for enploynent to comrence on
or after Cctober 1, 2004.

What |Is the CI'S Procedure for Processing H 2B Petitions During the
Remai nder of FY 20047

This notice inforns the public that CS has received a sufficient
nunber of

[[ Page 12341]]

H 2B petitions to reach the cap of 66,000 for FY 2004. As of March 10,
2004, the S wll not accept for adjudication any H 2B petition
containing a request for a work start date prior to October 1, 2004.
CISwll return any petitions requesting an enploynent start date
prior
to Cctober 1, 2004 (along with the filing fee and, if applicable, the
prem um processing fee) to the petitioner according to 8 CFR
214.2(h)(8)(ii1)(E). In accordance with existing regulations, such
petitioners may refile those petitions wwth a new starting date of
Cct ober 1, 2004, or later.

CISwll adjudicate all H 2B petitions received on or before Mrch
9, 2004. AS wll adjudicate these cases in the order in which they
are
received. CIS is not suspending prem um processing and normal rules
applicable to cases subject to prem um processing will still apply.

Does This Process Apply to H 2B Petitions Filed for Enploynent To
Commence on or After COctober 1, 20047

No. Those petitions are not affected by the procedures described
I n
this notice and will be adjudicated in the nornmal fashion. Petitioners
are rem nded that petitions for H 2B classification may not be filed
Wi t hout an approved tenporary | abor certification issued by the
Departnent of Labor. H 2B petitions filed for enploynent to conmence
on
or after Cctober 1, 2004, wll be counted, if otherw se chargeable
agai nst the annual H 2B cap, against the FY 2005 nunerical cap.

Dat ed: March 8, 2004.

Eduardo Aguirre,
Director, Bureau of Citizenship and I mm gration Services.
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